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STATEMENT OF THE CASE
Nature of the Case
Jeremy Flores Sanchez appeals from the summary dismissal of his
successive petition for post-conviction relief.

Statement of the Facts and Course of the Proceedings
Sanchez was convicted for robbery, conspiracy to commit robbery,
kidnapping, conspiracy to commit kidnapping, aggravated battery and attempted
murder. (R., p. 204.) He filed his first petition for post-conviction relief in 2006,
which was denied. (R., pp. 81-116, 204-05.) Both the criminal judgment and the
post-conviction judgment were affirmed on appeal, the latter in 2009. (R., pp. 80,
204-05.)
Sanchez filed the instant, successive petition on March 14, 2013. (R., pp.
4, 205.)

The successive petition asserted several claims of newly discovered

evidence based on the affidavit of Kenneth Wurdemann, a co-defendant turned
state's witness, who asserted he provided false evidence at the trial at the behest
of the prosecution.

(R., p. 5.) The petition also asserted several claims of

ineffective assistance of trial, appellate, and post-conviction counsel. (R., pp. 67.)
The state answered the petition.

(R., pp. 38-164.)

Included with the

answer the state filed several documents, including Sanchez's initial petition for
post-conviction relief (R., pp. 52-61), the remittitur from the appeal of the first
petition (R., p. 80), and the district court's memorandum decision and order
granting the state's motion for summary dismissal (R., pp. 81-116).
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The state

also moved for summary dismissal. (R., pp. 177-202.) With the motion the state
submitted copies of a September 23, 2009 letter written to Sanchez by
Sanchez's prior counsel and an affidavit by Kenneth Wurdemann dated May 4,
2009. (R., pp. 189-92; see also R., p. 198 (log showing Sanchez's receipt of the
letter).)
The district court concluded that the petition was untimely filed from the
2003 judgment of conviction.

(R., pp. 207-09.) The court rejected Sanchez's

claim that his recent receipt of an affidavit from Kenneth Wurdemann should toll
the limitation period because Sanchez had "an almost identical affidavit" in 2009.
(R., p. 208.) The district court also concluded claims of ineffective assistance of

counsel were either time-barred or were waived for failure to bring them in the
first petition.

(R., pp. 209-10.)

For these reasons, the district court granted

summary dismissal of the petition.

(R., pp. 204-10.)

Sanchez filed a timely

notice of appeal. (R., pp. 227-28.) He also filed a motion for reconsideration (R.,
pp. 218-26) that the district court denied (R., pp. 231-32).
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ISSUES
Sanchez states the issues on appeal as:
A.

Did the district court err when it summarily dismissed Mr.
Sanchez's Successive Petition for Post-Conviction Relief,
and denied Mr. Sanchez's Motion to Reconsder [sic]?

B.

Did the district court err when it denied Mr. Sanchez's Motion
to Reconsder [sic]?

(Appellant's brief, p. 4.)
The state rephrases the issues as:
Has Sanchez failed to show error in the district court's conclusion that his
successive petition was untimely and barred as a successive petition?
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ARGUMENT
Sanchez Has Failed To Show Any Error In The District Court's Summary
Dismissal Of His Untimely Successive Petition For Post-Conviction Relief
Introduction

A.

The district court summarily dismissed Sanchez's claims of newly
discovered evidence and ineffective assistance of counsel, asserted in the
successive petition, on the basis that he was alerted to Wurdemann's allegations
three and one-half years before he filed his petition and had failed to overcome
the presumption that he knew about counsels' actions at the time they were
undertaken. (R., pp. 207-10.) Sanchez "contends that the differences between
the two petitions, along with the issues involved including subject matter
jurisdiction, work to allow a timely successive petition," and his "underlying claims
were not adequately presented previously."

(Appellant's brief, pp. 6-7.)

Sanchez's arguments are legally irrelevant. He has therefore failed to show error
by the district court.

B.

Standard Of Review
"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of fact
exists based on the pleadings, depositions and admissions together with any
affidavits on file." Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803
(2007).
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C.

The District Court
Successive Petition

Properly

Summarily

Dismissed

The

Untimely

A claim for post-conviction relief is subject to summary dismissal pursuant
to I.C. § 19-4906 "if the applicant's evidence raises no genuine issue of material
fact" as to each element of petitioner's claims. Workman, 144 Idaho at 522, 164
P.3d at 802. While a court must accept a petitioner's unrebutted allegations as
true, the court is not required to accept either the applicant's mere conclusory
allegations, unsupported by admissible evidence, or the applicant's conclusions
of law. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v. State, 135
Idaho 797, 799, 25 P.3d 110, 112 (2001 )). If the alleged facts, even if true, would
not entitle the petitioner to relief, the trial court is not required to conduct an
evidentiary hearing prior to dismissing the petition.

kl (citing

Idaho 865, 869, 801 P.2d 1216, 1220 (1990)).

"Allegations contained in the

Stuart v. State, 118

application are insufficient for the granting of relief when (1) they are clearly
disproved by the record of the original proceedings, or (2) do not justify relief as a
matter of law."

kl

A successive petition for post-conviction relief is generally not permissible.
I.C. § 19-4908 (claims not raised in initial post-conviction proceedings generally
waived).

Summary dismissal of a successive petition is appropriate "if the

grounds for relief were finally adjudicated or waived in the previous postconviction proceeding." Griffin v. State, 142 Idaho 438, 441, 128 P.3d 975, 978
(Ct. App. 2006) (citation omitted). Only in cases where the petitioner can show
"sufficient reason" why claims were "inadequately presented in the original case,"
may he have the opportunity to re-litigate them.
5

kl;

see also I.C. § 19-4908.

"[l]f an initial post-conviction action was timely filed and has been
concluded, an inmate may file a subsequent application outside of the one-year
limitation period if 'the court finds a ground for relief asserted which for sufficient
reason

was

not asserted

or was

inadequately raised

in

the

original,

supplemental, or amended application."' Schwartz v. State, 145 Idaho 186, 189,
177 P.3d 400, 403 (Ct. App. 2008) (quoting I.C. § 19-4908); see also
Charboneau v. State, 144 Idaho 900, 904, 174 P.3d 870, 874 (2007).

When

determining whether a "sufficient reason" should permit a petitioner to file a
successive petition, the trial court must consider "whether the claims being made
were asserted within a reasonable period of time." Charboneau, 144 Idaho at
905, 174 P.3d at 875.
Claims of newly discovered evidence from Kenneth Wurdemann were
properly dismissed as

untimely.

Sanchez had knowledge in 2009

Wurdemann's statements that he had perjured himself at Sanchez's trial.

of
He

failed to file any claims based on those statements until three and one-half years
later.

(R., p. 208.)

The district court correctly held that such a delay was

unreasonable, and summarily dismissed the claims reliant upon Wurdemann's
affidavit.
Likewise, claims of ineffective assistance of counsel were both untimely
and were waived for failure to assert them in the initial post-conviction
proceedings.

The relevant facts underlying claims of ineffective assistance of

trial and appellate counsel are presumed known at the time of such allegedly
ineffective assistance. Rhoades v. State, 148 Idaho 247, 220 P.3d 1066 (2009).
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Applying this presumption in the absence of contrary evidence, the district court
concluded that claims of ineffective assistance of trial and appellate counsel were
known in 2007. (R., p. 209.) Again, the record and the law support the district
court's conclusion that the claims of ineffective assistance of counsel were
barred because they were untimely or could have been raised in the initial
petition. (R., p. 209.)
Sanchez argues that the district court erred because unidentified
differences in the 2009 and 2011 Wurdemann affidavits constitute newly
discovered evidence.

(Appellant's brief, pp. 6-7, 10.)

Sanchez has failed to

claim or show any specific differences in the affidavits, much less that the
differences are legally relevant. Timeliness is measured "from the date of notice,
not from the date a petitioner assembles a complete cache of evidence."
Charboneau, 144 Idaho at 905, 1745 P.3d at 875. Thus, Sanchez had notice of
the claims based on the 2009 Wurdemann affidavit even if he lacked a complete
statement from Wurdemann as to his allegations.
Sanchez also argues as "fact" that "his other underlying claims were not
adequately presented
(Appellant's brief, p. 7.)

previously,

nor was

his original appeal effective."

However, Sanchez has not articulated, below or on

appeal, any exception to the general rule that he was aware of the actions of
counsel and therefore had the information necessary to bring his claims.
Because Sanchez knew of his counsels' actions years before he brought the

7

current petition, the district court properly concluded his successive petition was
untimely and an impermissible successive petition. 1
Finally Sanchez argues that challenges to the subject matter jurisdiction of
a court may be raised at any time. (Appellant's brief, p. 9.) Even assuming the
general truth of that claim, it is irrelevant. Sanchez brought claims of ineffective
assistance of counsel for failing to challenge the appellate jurisdiction of the
criminal court. Claims of ineffective assistance of counsel are subject to being
time barred or waived if not brought in the initial petition.
The district court found the claims in Sanchez's successive petition to be
time-barred because Sanchez had notice of the facts underlying his claims years
before he filed the petition.

Sanchez's arguments on appeal are ultimately

irrelevant to when he had notice and fail to show any error in the district court's
reasoning. Sanchez has therefore failed to show error.

The state also notes that a claim of ineffective assistance of post-conviction
counsel is not an exception to the successive petition bar. Murphy v. State, _
Idaho_, _
P.3d _ , 2014 WL 712695, at *6 (2014) (no right to effective
assistance of counsel in post-conviction case, therefore ineffective assistance not
"sufficient reason" for not raising claims in initial petition).
1
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CONCLUSION
The state respectfully requests this Court to affirm the district court's order
and judgment summarily dismissing the successive petition for post-conviction
relief.

DATED this 11th day of June, 201 .

Deputy Attorney General
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